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Maintaining Corporate Formalities

Most business owners incorporate
in order to cloak themselves in the veil
of limited liability. Failure to follow
certain corporate formalities can
disintegrate this veil and expose the
individual members of the business to
personal liability for their busness
dealings.

Involuntary Dissoluion

Failure to follow caporate
formalitiescan resultn theinvoluntary
dissolgion of a bushess Upon
dissoldion the lusiness loses its
corporae statusand its linited liability
protection. The Secetay of State’s
Office classiies a corporaton as
involuntarily dissolved if it fails to fie
its annualreportand pay the annué&te
within 45 days @ the anniversay date
of its incorporation.

Piercing the Corporate Vil

Although retainng its corpoate
status,a bisiness may losesd limited
liability protection sinply becauseit
fails to follow certain formalities.
Piercing of the corporate \é occurs
when a third party sues a busineasd
persuadethe court toallow recovery of
damagesot only from the business but
from the personal aetsof individual
members of the busirss.

Accordingto Oregon case law, the
corporae veil maybe percedand an
owner or shaeholder may become
personallyliable if the following ciiteria
are met: (1) the owner/sharehdler
controlled the corporation, (2) the
owner/sharehdlerengagedn improper
conductin the exercise bcontrol over
the corporation, and (3) the
owner/shaeholder’'simproper conduct
causedplaintiff's inabilty to obtainan

adequate remedy from the corporation.

Improper Owner Conduct

Oregon couts have ha that
imprope conduct m the exerzise of
control over the corporation incled
co-minging of corporate and personal
finances, disregardingcorporate roles
and inadequae capitalzation

Inadequate captalizatbn is defined as
not having suficient capital
determinedat thetimethe corpoation
is formed to cover its reaonably
anticipated liabilities.

Corporate Formalities

Ensuring that a busiess has
followed the progr corpoate
formalities can be atime consuming
task for the busines owner andthe
penalty for failing to adrere to such
formalitiescan be segre. However, in
order to beneft from a comporation’s
limited liability a business nb only
mustbe incoporaed, itmust act as a
corporation. The following principals
should be kgt in mind:

Maintain Corporate Entity |t is
essentialthat corporateand personal
affairs be ket separate. Mver mix
corporae and persondlinds,assetsor
accaints. Do not use cqorate fads
or assetgo pay personabligaions or
for any other pesonal or nm-corporate
purpose,even thogh theremay be
offsetting badances or accountshdt
might seem to jstify such use.

Use Corpora¢ Name Corporate
business shoud be done in the
corporae name. When acting for the
corporation,avoidany indicatbn that
anyindividualis deaing in a personal
capaity. Use the cqrorate namen
all agreements, cormads, leases,
orders, accounts, chelcs,
correspondenceletterheads, business
cards, directory listings,
advertisements, signs, and prods.

Act in Representate Capadiy.
Whensigningdocumentsalways make
clea tha the person signing is aag
on behalf of the orporation. For
example, the signaire block on
agreemats should include the
corporae name, the capacity which
the person isacting and he word
“By:” preceding the ghature, snilar
to thefollowing orm:

[name of corporation]

By: , President

OtherFormalities Oregon law also
mandateghat corpaations keepcertain
records make specific disclosures to the
Secretary of Stak’'s Office and
shaeholders and fdlow certan
procedures.

Roles of Corprate Actors

The formalities of caoporate
operationprovide the mehanisn by
which the corpcaation govens itself,
makesdecisins, and akes ation. To
understand the proper conduct of
corporae businessjt is neessay to
become famiiar with the different
capaities in which individuals
participate in the corporate activities.
Businesseswvhere a sinig individual
takeson multiple rdes are espdally
susceptibleto claims of disregarding
corporate roles.

Shareholderown the cqguoration
Shareholdergsio not ownthe business.
The corporation ows the businesand
all of its assets. Shreholdercontrolof
the corporation extends only to the
electon and removal of direors,
adagption of certain anendmeris to the
articlesof incorporation,and approval
of a few other major actions sucls a
loansto directas, sale of all corprate
assetsmerger, and dissolution. Hese
actons will be vald only if authorized
by the shareholders aatg properly as
shareholders.

Directorsdirect he managemeuif
the corporaion. Directars establish
corporae policy. They make &lmajor
businessdecisions sutas electn ard
removal of officels, canpensatn of
employees,ssuance ofteck, payment
of dividends, approval of important
contractsloaning or lorrowing money,
initiationof new venturesand purchase
of new equipment angroperty. These
actions are expresed nh the form of
resolutions adopted by hte boardof
directorsandrecordedin the corpoate
minutes. The authdty of the board of
diredors is limited by law, bythe
articles of incorporation and by the
bylaws, but the boal may amendhe
bylaws and certain portions of the
articles without the neessity d
shareholdeappoval. Within aeas over
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whichdirectors hae control, aly those
acts authorzed by resaition wil be
considered acts of the corporation.

Officers are emplyees of the
corporation.They conduct the eveday
businessof the corporation under the
directbn of theboard ofdirecbrs. An
officer’s actis theact ofthe corpoation
as long as the office acts within tte
authority given by the artides of
incorporation, the bylaws, and the
resolutions of the boardfalirectors.

Formalities Protect
Actors

In closelyheld corporations, where
the same peoplecd in more than one
capacity,it is paricularly important to
be mindful of keeping the rolestraight
and acting with proper atbrity.
Courtsconsider dbservancef corporae
formalitiesto be an impdant factor in
deciding whetherthe corporation has
beenoperatedas a sepata entity. If
the corporaion is not gerated as an
entity separate from the corporate actor,
a credtor of or claimant againsthe
corporatdbn is mwch more likdy to be
able to hold the ator persmally
responsilbe for the liabilities of the
corporaion. The formalities are the
sourceof authorityfor those who aain
behalf of the corporation. Officers,
directors, and employees who act
without authority (that d§, without
necessarypprowal of the shareholders
or directors, properly made and
recordedn thecorporate minutgsctat
their own risk.

Corporate

Minutes, Meetings, andManner of
Acting

Propely held and documented
meetingsof shareholders and directors
are the keys to formal operation.

Failureto autorize an actn advance
can sometimes be corrext by later

ratifying actions alreag taken. The
better practice, however, is forhe

boardto act regularly anth advance of
actions requiring itauthorization.

Meetings The date of thermud
meetingof shareholderssi setforth in
the bylaws. Thesharehol@rs should
electdirectars & the annual meeting,
and may take such other actiaas s
appropriate.A meetingof the boad of
directors should folow the annual
shareholdersimeeting in ordeto elect
officersand to take suchloér action as
may be proper. The bylawalso set
forth the proceduréor holding pecial
sharehtder meetings and regular and
special meeting of the boad of
directors. A meetingthat doesnot
comply with the bylaws is legally
ineffective. Action attenpted at a
meeting improperly called o
conducted will not acconplish its
purpose For this reasa, it is
important to be familiar with he
bylaws provisions govering the
meetingof shareholders andictors.

Minutes A written ecord that
showsthata meeting wa properlyheld
and that ecitesactionstaken musbe
preparel. This is the function ofhe
corporae minutes. The minutes must

show that proper notice was given and

that a quorum was presen The

minutesmust cordin thesubstaoe of

resolutionsadoged and a list of the
namesof directors votingagainst any
resoluton adopted byhe board.

Waiver of Notice Timing and
other technical prdolems of gving
proper notice of meeting can be

avoidedby obtaining avaiver ofnotice
signed by each affeetd shareholdeor
director, asappropriate.

Unanimous Consent Resolutions
Theseresolutionsare extensiely used
as a substitute for metings.
Unanimous written corsent of all
directors or shareholders, as the case
may be, will ®rve as the elgd
equivalentof a meeting. This is the
mostlogical wayto act é6r corporations
owned by a single sharehder or
boardsmadeup of a soledirector. Due
to its convenience, this mé¢hod of
acting may become & one mots
commonly used. Jusas tle minute of
actual meetings, of carse, sich
unanimousconsent resolutionshould
be recorded in the minute book.

This newsletter is provided for
generalinformational purposes mly
and shoud not be reled upon as
specific legal advice. For nore
information and/or assistaace with
businesslaw issues, contact Acker &
AssociatesP.C. at (503) 228495.
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