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Maintaining Corporate Formalities
______________________________

Most business owners incorpo rate
in order to cloak themselve s in the veil
of limited liabili ty.  Failure to follow
certain  corporate formalities can
disintegra te this veil and expose the
individual memb ers of the busines s to
personal liability for their business
dealings.
______________________________

Involuntary Dissolution
Failure to follow corporate

formalities can result in the involuntary
dissolution of a business.  Upon
dissolution the business loses its
corporate status and its limited liability
protection.  The Secretary of State’s
Office classifies a corporation as
involuntarily dissolved if it fails to file
its annual report and pay the annual fee
within 45 days of the anniversary date
of its incorporation.

Piercing the Corporate Veil
Although retaining its corporate

status, a business may lose its limited
liability  protection simply because it
fails to follow certain formalities.
Piercing of the corporate vei l occurs
when a third party sues a business and
persuades the court to allow recovery of
damages not only from the business but
from the personal assets of individual
members of the business.

According to Oregon case law, the
corporate veil may be pierced and an
owner or shareholder may become
personally liable if the following criteria
are met: (1) the owner/shareholder
controlled the corporation, (2) the
owner/shareholder engaged in improper
conduct in the exercise of control over
the corporat ion,  and (3) the
owner/shareholder’s improper conduct
caused plaintiff’ s inability to obtain an
adequate remedy from the corporation.

Improper Owner Conduct
Oregon courts have held that

improper conduct in the exercise of
control over the corporation includes
co-mingling of corporate and personal
finances, disregarding corporate roles
a n d inadequate cap i ta l iz a t i o n.

Inadequate capi talization is defined as
no t hav ing suff i c ien t cap i ta l,
determined at the time the corporation
is formed, to cover its reasonably
anticipated liabilities.

Corporate Formalities
Ensuring that a business has

fol lowed the proper  corporate
formalities can be a time consuming
task for the business owner and the
penalty for failing to adhere to such
formalities can be severe.  However, in
order to benefit from a corporation’s
limited liability a business not only
must be incorporated, it must act as a
corporation.  The following principals
should be kept in mind:

M aintain Corporate Entity.  It is
essential that corporate and personal
affairs be kept separate.  Never mix
corporate and personal funds, assets, or
accounts.  Do not use corporate funds
or assets to pay personal obligations or
for any other personal or non-corporate
purpose, even though there may be
offsetting balances or accounts that
might seem to justify such use.

Use Corporate Name.  Corporate
business should be done in the
corporate name.  When acting for the
corporation, avoid any indication that
any individual is dealing in a personal
capacity.  Use the corporate name on
all agreements, contracts, leases,
o r d e r s,  a c c o u n t s ,  c h e ck s,
correspondence, letterheads, business
c a r d s , d i r e c to r y  l i s t i n g s,
advertisements, signs, and products.

Act in Representative Capacity.
When signing documents, always make
clear that the person signing is acting
on behalf of the corporation.  For
example, the signature block on
agreements should include the
corporate name, the capacity in which
the person is acting, and the word
“By:”  preceding the signature, similar
to the following form:

[name of corporation]

By: _______________, President

Other Formalities.  Oregon law also
mandates that corporations keep certain
records, make specific disclosures to the
Secretary of State’s Office and
shareholders and follow certain
procedures.

Roles of Corporate Actors
The formalities of corporate

operation provide the mechanism by
which the corporation governs itself,
makes decisions, and takes action.  To
understand the proper conduct of
corporate business, it is necessary to
become famili ar with the different
capacit ies in which indiv iduals
participate in the corporate activities.
Businesses where a single individual
takes on multiple roles are especially
susceptible to claims of disregarding
corporate roles.

Shareholders own the corporation.
Shareholders do not own the business.
The corporation owns the business and
all of i ts assets.  Shareholder control of
the corporation extends only to the
election and removal of directors,
adoption of certain amendments to the
articles of incorporation, and approval
of a few other major actions such as
loans to directors, sale of all corporate
assets, merger, and dissolution.  These
actions will be valid only if authorized
by the shareholders acting properly as
shareholders.

Directors direct the management of
the corporation.  Directors establish
corporate policy.  They make all major
business decisions such as election and
removal of officers, compensation of
employees, issuance of stock, payment
of dividends, approval of important
contracts, loaning or borrowing money,
initiation of new ventures, and purchase
of new equipment and property.  These
actions are expressed in the form of
resolutions adopted by the board of
directors and recorded in the corporate
minutes.  The authori ty of the board of
directors is limited by law, by the
articles of incorporation and by the
bylaws, but the board may amend the
bylaws and certain portions of the
articles without the necessity of
shareholder approval.  Within areas over
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which directors have control, only those
acts authorized by resolution will be
considered acts of the corporation.

Officers are employees of the
corporation.  They conduct the everyday
business of the corporation under the
direction of the board of directors.  An
officer’s act is the act of the corporation
as long as the officer acts within the
authority given by the articles of
incorporation, the bylaws, and the
resolutions of the board of directors.

Formalities Protect Corporate
Actors

In closely held corporations, where
the same people act in more than one
capacity, it is particularly important to
be mindful of keeping the roles straight
and acting with proper authority.
Courts consider observance of corporate
formalities to be an important factor in
deciding whether the corporation has
been operated as a separate entity.  If
the corporation is not operated as an
entity separate from the corporate actor,
a creditor of or claimant against the
corporation is much more likely to be
able to hold the actor personally
responsible for the liabilities of the
corporation.  The formalities are the
source of authority for those who act on
behalf of the corporation.  Officers,
directors, and employees who act
without authority (that is, without
necessary approval of the shareholders
or directors, properly made and
recorded in the corporate minutes) act at
their own risk.

Minutes, Meetings, and Manner of
Acting

Properly held and documented
meetings of shareholders and directors
are the keys to formal operation.

Failure to authorize an act in advance
can sometimes be corrected by later
ratifying actions already taken.  The
better practice, however, is for the
board to act regularly and in advance of
actions requiring its authorization.

M eetings.  The date of the annual
meeting of shareholders is set forth in
the bylaws.  The shareholders should
elect directors at the annual meeting,
and may take such other action as is
appropriate.  A meeting of the board of
directors should follow the annual
shareholders’ meeting in order to elect
officers and to take such other action as
may be proper.  The bylaws also set
forth the procedure for holding special
shareholder meetings and regular and
special meetings of the board of
directors.  A meeting that does not
comply with the bylaws is legally
ineffective.  Action attempted at a
meet ing improperly ca l led  or
conducted will not accomplish its
purpose.  For this reason, it is
important to be familiar with the
bylaws provisions governing the
meetings of shareholders and directors.

Minutes.  A written record that
shows that a meeting was properly held
and that recites actions taken must be
prepared.  This is the function of the
corporate minutes.  The minutes must
show that proper notice was given and
that a quorum was present.  The
minutes must contain the substance of
resolutions adopted and a list of the
names of directors voting against any
resolution adopted by the board.

Waiver of Notice.  Timing and
other technical problems of giving
proper notice of meetings can be

avoided by obtaining a waiver of notice
signed by each affected shareholder or
director, as appropriate.

Unanimous Consent Resolutions.
These resolutions are extensively used
as a subst i tute for  meet ings.
Unanimous written consent of all
directors or shareholders, as the case
may be, will serve as the legal
equivalent of a meeting.  This is the
most logical way to act for corporations
owned by a single shareholder or
boards made up of a sole director.  Due
to its convenience, this method of
acting may become the one most
commonly used.  Just as the minutes of
actual meetings, of course, such
unanimous consent resolutions should
be recorded in the minute book.
______________________________

 
This newsletter is provided for

general informa tional pu rposes only
and should not be relied upon as
specific  legal advice.  For  more
informati on and/or assistance with
business law issues, contact Acker &
Associates P.C. at (503) 228-2495.
______________________________
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