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The Civil Lawsuit - Before Trial

The vast majority of civil lawsuits never
make it to trial.  The purpose of this
newsletter issue is to provide the
nonlawyer with a background of events
and available options in a lawsuit prior
to trial.  Parties to a lawsuit should
consult with an attorney.

______________________________

Filing a Complaint

A lawsuit commences when the
party bringing the action, the
plaintiff, files a complaint and pays
the filing fee.  The complaint sets
forth the plaintiff’s claims, a concise
statement of facts and a request
from the court, known as the Prayer
for Relief.

Selecting the Court

The plaintiff may have a choice of
filing in either federal or state court.
Federal  cou r t  j ur i sd ic t ion
requirements are usually more
stringent.  An example of federal
court jurisdiction includes a case
where the amount in controversy
exceeds $75,000 and both parties
reside in different states.  This
newsletter shall focus on the Oregon
state court system.  

District/Circuit Court

Within the state court system,
district court handles most cases
where the amount claimed does not
exceed $10,000.  Cases where the
amount claimed exceed $10,000 are
usually filed in circuit court.

Small Claims Court

Plaintiff may elect to file an action
in small claims court, a division of
district court, if the amount claimed
does not exceed $2,500.00.  If the
amount claimed does not exceed
$200 plaintiff may only file suit in
small claims court.   No pleadings
other than the claim are necessary.
Small claims hearings are informal
and attorneys are not permitted to
appear on behalf of any party
without the judge’s consent.

Parties interested in filing a small
claims action can obtain the
necessary forms from the court.  In
Multnomah County actions such
forms can be obtained at room 210
of the Multnomah County
Courthouse.  Although the court
clerks are not allowed to provide
legal advice, they can be  helpful.
Small claim matters are typically
heard by a judge within a few
months of the filing date.  In
contrast, an average of 11.5 months
elapse from the time of filing to the
trial date for a civil case in
Multnomah County. 

Service of
Complaint

After filing the complaint, the
plaintiff has 60 days to serve the
complaint and a summons on each
of the defendants.  Specific rules
dictate what constitutes proper

service.  The summons is typically
a single page document addressed
to a specific defendant and states
that the defendant is required to
answer the complaint within 30
days.  This 30 days period begins
once the complaint has been
property served on defendant.  

Answering the
Complaint

Generally, the defendant will
respond to the complaint within the
required 30 days by filing an
Answer with the court and
providing a copy to the plaintiff.
An Answer contains the party’s
defenses to each claim asserted and
addresses each of the allegations in
the Complaint either through a
denial, affirmation or statement that
the party is without knowledge or
sufficient information to otherwise
respond.  Typically the answer will
reference each allegation in the
complaint by its paragraph number.
An answer may contain new facts as
a defense, known as an affirmative
defense, or contain claims against
plaintiff, known as counterclaims.

Default Judgment

If defendant fails to respond to a
complaint within 30 days of service
the plaintiff may seek a default
judgment.  If the defendant has
provided written notice of an intent
to file an appearance then the
plaintiff must provide the defendant
with an additional 10 days after
providing a defendant with a written
notice of an application for an order
of default.  A default judgment has
the same effect as if the case had
gone to trial and the plaintiff
prevailed.  The court may set aside
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a default judgment under limited
conditions.   

Discovery
  

There are several devices that a
party may use to obtain information
about the other party in preparation
for trial.  This regulated fact-finding
process is called discovery.
Through discovery parties may
inquire about any matter, not
privileged, which is relevant to the
claim or defense of any party.  This
standard is broader than the
relevancy standard for the
admissability of evidence at trial.
This newsletter will focus on two
commonly used methods of
discovery: Requests for Production
of Documents and Depositions.

Requests for Production

A Requests for Production of
Documents, as suggested by the
name, is a formal request to inspect
and copy specific documents.  The
request must provide a reasonable
time, place and manner of making
the inspection.  To preserve an
objection to any of the requests, the
party who receives the request must
send a response back before the
time specified in the request.  Such
a response must provide a statement
of reasons for each objection.  If
there is no timely response then the
party who receives the request must
comply with the request.  If the
requesting party disputes the
responding parties objections it can
seek from the court an order
compelling the responding party’s
compliance.  

Depositions

Another common discovery device
is a deposition upon oral
examination.  Typically both parties
and their attorneys will arrange a
mutually convenient time and place
for the taking of a deposition.  The
individual being deposed is sworn
under oath just as if he was
testifying at a trial. However, no

judge or jury is present.  A court
report administers the oath and
transcribes the deposition.  A
deposition is conducted similar to
an examina t ion or  cross
examination.  Depositions can be
used to acquire additional
information about a case, evaluate
the demeanor or believability of the
person being deposed or simply to
force a witness to reduce his story
to a recording under oath.  The
transcript from a deposition canbe
used at trial to show a contradiction
and attack the credibility of a
witness, known as impeachment.

Alternatives to Trial

The vast majority of civil lawsuits
never go to trial.  Trials can be
costly and, in Multnomah County,
the average time from the filing of
a complaint to trial is over eleven
months.

Settlement Conferences

At any time all parties can agree
to the settlement of a lawsuit.  In
Multnomah County, Judge
Kristena LaMar offers a free
settlement conference.  Once she
acquires a basic understanding of
the case she places both parties
in separate rooms and she goes
back and forth between the two
rooms in attempt to beat an
agreement out of the parties.
She  re lays  off e rs  and
counteroffers and conveys her
views of each side’s respective
problems with their case and
provides a variety of statistics in
an effort to convince them to
loosen in their position and
settle.  

Mediation

Parties can also hire a mediator to
facilitate a settlement agreement.
At any time the parties can elect to
freeze the litigation for a period of
time that the case is submitted to

mediation.  Each parties respective
legal counsel is only allowed at
scheduled mediation sessions upon
the consent of both parties or the
request of the mediator.  However,
counsel is permitted and should
review any agreement prior to
execution.

Arbitration

Parties may elect and in some
instances are required to first
arbitrate their disputes. 

______________________________

If you have any questions or need
legal assistance please contact this
office at  (503) 228-2495.

______________________________
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